
The technology industry has come under increased 
scrutiny from regulatory agencies, including rising 
antitrust investigations by the Department of 
Justice and Federal Trade Commission. As legal 
teams prepare their clients to respond to production 
demands and for potential litigation in anticipation of 
information the government will require, negotiating 
the search process and managing custodians and 
time periods is critical.

In a Bloomberg webcast moderated by Adam Bowen, 
a solutions architect for Epiq, the panel discusses the 
current antitrust enforcement landscape and the 
impact on technology companies. Listen to the full 
webcast here. 

The panel includes:

• Jon Lavinder, director, technology-assisted 
review at Epiq 

• Debbie Feinstein, chair, global antitrust 
practice at Arnold & Porter

• Jeffrey D. Negrette, trial attorney, technology 
and financial services section at the U.S. 
Department of Justice

Horizontal merger analysis
To understand the dynamics of horizontal mergers 
and determine whether products or services 
compete, the Department of Justice conducts 
a comprehensive product market assessment. 
According to Jeffrey Negrette, a trial attorney at the 
DOJ, this market definition approach is informative, 
not necessarily instructive on whether or not a firm 
or merger is going to be anti-competitive. When 
looking at a product market, the agency’s goal is 
to build an understanding of the industry, how 
competitors might relate to each other, as well as the 
extent to which consumers see the products of these 
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competing firms as substitutes to each other. They 
also consider how consumers will react to different 
price changes. 

A similar analysis of the geographic market is 
conducted to see the extent to which a given product 
is available in different geographic locations, and if 
those present substitutability options for consumers. 
Geographic markets are more often evaluated in 
service industries (i.e.: healthcare or air travel) or 
localized products (i.e.: groceries). It is less applicable 
in the technology sector (i.e.: search engines, mobile 
devices, semiconductors, etc.). 

Key sources of evidence
To anticipate the merger specific effects of the 
deal on price, quality, innovation, output and other 
effects on consumers, the DOJ reviews documents, 
including parties’ business documents, custodian 
testimony, competitor views, customer insights, 
and pricing/substitution data. Customer interviews 
are a particularly valuable source of information, as 
they are the people directly affected by the deal and 
potential price increases. Customers are also in a good 
position to address the viability of an entrant because 
they would be reliant on the quality of the entrant’s 
products. Supporting information may be gathered 
from other agencies like the FDA or FDC. Economists 
may also be involved to help interpret data, such as 
the effects of pricing decisions and to help predict 
market changes that could occur following a merger. 

Theories of harm
To determine if there are theories of harm (why a 
merger may harm competition or adversely affect 
consumers), agencies must look at both sides of 
the equation. According to Debbie Feinstein, issues 
can arise when there are benefits to one group of 
consumers and harm to another group. The question 
is: can you achieve the benefits without also imposing 
harm? Companies are better off showing that there’s 
no harm, rather than relying on the benefits or 
efficiencies that might counteract the harm. 

The two largest categories of harm are unilateral and 
coordinated effects. Unilateral effects result from 

unilateral decisions on behalf of the merged entity. 
They don’t require any support or complicity on behalf 
of other members of the industry. The elimination of 
close competitors reduces competitive constraints or 
incentives. Post-merger, they have sufficient market 
power to raise prices or reduce quality of products 
even if competitors do not follow.  

Coordinated effects can be less obvious. Anti-
competitive harm can originate when participants in 
an industry coordinate, either through tacit or explicit 
agreements. 

Negrette explains that while explicit agreements 
are often treated in a more expedited process 
because the harm is so obvious, tacit agreements 
can be harder to detect. They may simply be parallel 
behavior, price tracking, or a common understanding 
about how prices or products will be produced to 
ensure everyone is playing by the same rules. This 
becomes a greater risk as the market concentrates. 

Is a party’s entry timely, likely, and 
sufficient? 
The Department of Justice assesses whether entry 
would be timely, likely, and sufficient either to deter or 
to counteract the competitive effects of concern.

Is it timely?
Is it going to happen quickly enough to counteract 
the competitive concern? Feinstein explains, if entry 
is five years away, a lot of harm can occur during that 
time period. If it’s 18 months away, there may not be 
harm. In that case, companies may realize someone 
new is entering the market, so they won’t offer high 
prices because it will give customers an excuse to go 
elsewhere when the new entrant comes. The mere 
threat of that entry is enough to keep them honest 
and competitive in the market place. 

Is it likely?
In high tech areas, companies like Amazon and 
Google could enter, but the question is whether or 
not they would in the event of a modest increase in 
price. Large tech companies have a lot of money and 
could enter many markets, but analysis must be done 
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to know if they actually do have a motive to enter. If 
the potential entrant is already taking steps to enter, 
then they are counted as “in the market” under the 
guidelines.

Will it be sufficient? 
Will an entry address the competitive concern? A 
small-scale entry may not be enough to counteract 
competitive concerns. 

Efficiencies
Transactions can often be very efficiency-enhancing. 
Negrette explains that it’s important to be receptive 
to the benefits that a merger brings to the market, 
whether that’s lower prices or greater innovation. The 
key elements they look for in assessing efficiencies 
are: 

• Likelihood and magnitude

• Time and means to achieve 

• Merger-specificity 

In technology, R&D is a common claimed efficiency. 
According to Negrette, there are greater resources 
available by joining R&D budgets and more potential 
in what can be innovated. However, sometimes R&D 
efficiencies are claimed as a result of reductions in 
R&D. While there’s money being saved, claiming 
that as an efficiency can be problematic because the 
overall quality of R&D is reduced, which can be to the 
detriment to consumers. There is also a great deal of 
uncertainty about the viability and potential existence 
of emerging technologies which can be harder to 
attribute benefits to consumer welfare. 

However, Feinstein explains that there is a big debate 
about this issue. While the government may take 
the position that fewer people doing R&D translates 
to reduced output, there is a lot of suggestion that is 
not the case. A smaller team could be more focused, 
which actually leads to more R&D. Feinstein advises 
counsel to be aware that the government often takes 
the position that reduced spend on R&D is evidence 
of a reduction of output, which is important to 
consider when making those arguments. 

What information does the government 
require? 
Typically, the government will informally ask for 
information to better understand the industry, 
marketplace, customers, and competition. If a full 
scale investigation is launched, the broad request for 
documents will be much larger, whether or not you 
are a party to the transaction or whether you’re a third 
party.  

Key types of information required
Data

• Sales, costs, margins by product

• Capacity/capacity utilization

• History of entry – who entered, what products, 
and when 

Documents

• Competitive assessments

• Strategic plans

• R&D efforts

• Efficiency assessments

• Deal rationale

Gathering this responsive documents is a substantial 
endeavor, requiring a broad custodial search and the 
involvement of various people in the organization. 
Negrette says information requests may start off very 
broad because multiple theories may be pursued as 
part of the investigation. It could be both unilateral 
and coordinated, or perhaps variations within those. 
Therefore, information requests need to cover all 
those dimensions to help narrow down a set of viable 
theories. 

Discovery issues faced in mergers
Companies may face issues when gathering such a 
broad amount of data for investigations. Feinstein 
explains that most companies use a combination of 
search terms and predictive coding to narrow down 
the information that they have to cull through. Some 
will also use contract attorneys or rely primarily on 
predictive coding and have a smaller group of internal 
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law firm lawyers do double checks for privilege and 
the like. 

Companies have to figure out what data they have, 
where it is, and how to get to it. This can be tricky 
because methods for storing data often change over 
time. To best suit the agency needs, there should 
be an active dialogue where the government is 
involved along the way, so requests can be modified 
accordingly. 

According to Jon Lavinder, the Epiq director of 
technology-assisted review, most tech companies 
today have some kind of initiative around data 
governance. The volume of data increases each 
year, so it is crucial to have a sense of that data and 
key custodians to get ahead of requests before a 
merger. It is often helpful to start sampling data and 
testing keywords in a targeted set to find out which 
documents would be useful in an investigation. Today, 
hard drive space is virtually limitless, turning us all into 
“hoarders” online. Being able to differentiate between 
preservation and collection, as well as identifying what 
documents are actually pertinent, is key. 

Balancing time, cost, and effort 
Costs can be reduced by focusing on reducing the 
data sat early in the process. 

Lavinder explains that predictive coding— the use 
of machine learning to classify documents based 
on a relatively small number of examples—is very 
promising in terms of prioritizing and focusing 
efforts. As tech companies move their internal data, 
email, file storage, and collaboration sites to cloud 
based solutions, there is a growing trend toward 
predictive coding being used at the very beginning 
of the process, not as a last ditch effort to focus overall 
production to the agency. 

Predictive coding models can be applied to any 
number of documents. It’s very scalable and highly 
useful, especially with a large data set. The more 
data, the better it works, and the better return on 
investment. Over the last 5-6 years, a new process 
has emerged, called Continuous Active Learning. 
This is a useful method of identifying documents 

regardless of the overall percentage of the population 
they represent. Companies can look through fairly 
narrow slices of the data, rather than the upfront 
cost of reviewing around 3,000 documents, such as 
with predictive coding. While CAL does come with 
some ambiguity of the overall number of documents 
required to review, there are options available to tech 
companies facing M&A or anti-trust scrutiny.

No matter what technology a company uses, 
it is important to understand the process and 
effectiveness of different workflows before an events 
occurs. 

Planning ahead: steps counsel can take 
before an investigation 

• Begin preparing ahead of the request

• Cooperation up front is crucial to avoid 
unnecessary mistakes or delays

• Let the agency know if you plan to use search 
terms or predictive coding

• If the request is overly broad, counter with 
specific custodians or data sets and explain 
why

• Understand any special conditions required by 
the agency to avoid a redo 

• Filter out unreadable files

• Know where your key data is and how to 
extract it

• Run internal audits regularly to understand 
risk or change behavior

• Assign a tech person who can interact with 
government throughout the process


